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MOTI ON FOR LEAVE TO FI LE

The City of Houston and the Geater Houston Partnership
("Houston" or "Houston Parties") herewith nove for acceptance by
the Department of the Coments submtted bel ow concerning
applications filed in the captioned proceedings. These conments
are submtted at this time because information submitted in the
Answers of Continental Airlines and United Airlines in Dockets
97-2081 and 97-2083 reveals that American Airlines' two code
sharing applications in these dockets are part of a broad effort

by Anerican to establish code sharing arrangenents with the
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principal foreign flag airline of alnost every country in Latin
Arreri ca. The Houston Parties had not been aware of that.

As shown below in Houston's coments, if these two sets of
code sharing applications are, in fact, part of a hem spheric
program of alliances between Anerican Airlines and its foreign
conpetitors, serious adverse consequences are in store for
airline service at Houston and between U S. and Latin Anerica
general | y. Consi dering these circunstances, the Houston Parties
respectfully request that the follow ng conments be accepted for

consideration as part of the record in these proceedings.

COMMENTS OF THE HOUSTON PARTI ES

A Anerican's program of narketins asreenents in
Latin Arerica is highly anticonpetitive.

In its Answer to the applications of Anerican and Avianca,
Continental states that Anerican has not only reached
mar ket i ng/ code sharing agreenents covering the captioned
applications, i.e., with Avianca, the Colonbian airline, and with
TACA (El Salvador), Aviateca (Guatemala), LACSA (Costa Rica),
NI CA (N caragua), and copA (Panama), but that Anerican has nade
or is pursuing simlar agreements with a nunber of other foreign
flag conpetitors in the region. These include Aerolineas
Argentinas, LAPSA (Paraguay), SAETA (Ecuador), Iberia (which

serves Central and South America and owns interests in South
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Anerican carriers), LanChile (Chile), Pluna (Uruguay), Varig
(Brazil), and Viasa (Venezuel a). Continental's Answer goes on to
point out that American "already controls the mgjority of U S.
flag seats in virtually every South American country and its
potential partners control the mpjority of foreign-flag nonstop
seats in the market." (Answer of Continental, Dockets 97-2081,
and 97-2083, p. 6). In short, the dominant U S. airline in Latin
Anerica is systematically creating code share alliances in the
region which are designed to give it even greater narket power,
especially in markets subject to capacity restrictions. Such
mar ket power is unlikely to abate even where the U S. is able to
negoti ate "open skies" agreenents. First, an open skies
agreerment woul d undoubtedly trigger a request by Anerican and its
foreign partner for the sane anti-trust immunity the U S. has
granted to marketing agreenents with open skies partners in
Eur ope. If granted, such imunity would further assure the
dom nation of Latin Anerican service by Anerican.

In any case, the partnerships Anmerican is creating
t hroughout the continent are unlikely to face serious new
conpetition where bilateral agreenments becone nore liberal. US.
airline deregulation, despite its overall success, teaches that,
when it cones to airline conpetition, size matters. Large route

systens with vast feeder networks have an inherent conpetitive
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advantage not easily matched by newcomer airlines.” |If

Anerican with its overwhelmng size in Latin America succeeds in
creating the partnerships that Continental has identified, it
wi Il have enough size and traffic feed between itself and its
code share partners to discourage the nost optimstic potential
conpetitors.

Al t hough the Departnent has approved many code sharing
agreements, and in sone cases has granted anti-trust inmmunity, it
has not concluded that such agreenents, even in an open skies
environnent, can never be anti-conpetitive. The dark side of

code sharing was illumnated in the Study of Internationa

Airline Code Sharing prepared for the Departnent by GRA

I ncorporated and submitted in Decenber, 1994. The text of the

GRA Report includes these observations (at p. 45):

If the code-sharing partners are the only
ones offering "online" service in thin
markets, they may be able to utilize their
mar ket power to extract nonopoly rents. In
such situations, any agreenent for code
sharing or service coordination could reduce
conpetition by allow ng conpetitors to
essentially engage in a market-sharing
arrangenment that restricts flight offers. In

/ Anerican's marketing agreenents could also have the perverse
ef fect of discouraging certain countries from considering
liberalization of their agreements with the U.S. This would
occur nost probably in countries where Anerican's partner is
closely enough affiliated with its government to argue
persuasively that significant increases in capacity in US
markets are contrary to the governnent's interest.
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practice, then, the overall net welfare

i mpacts may depend significantly on the
nature of existing conpetition in the city-
pair market in question.

The potential for anti-conpetitive behavior
is presunably sonewhat less in nore
conpetitive, |arger narkets where nore than
one carrier offers conparable service. In
such markets, the discipline inposed by
conpetition may inhibit code-sharing partners
from extracting supra-normal profits from
their code-sharing flights. On the other
hand, if the partners were the prinmary
conpetitors prior to a code-sharing
aqreenent, the overall inpact on narket
welfare could be adversely affected.”
(enphasi s added)

American's program of creeping cartelization throughout
Latin America is far bolder and nore expansive than worst case
scenari os discussed by GRA. For the sake of conpetition and
consuners, the time to address this new scenario is now

B. Anerican's narketing agreenent program if

successful, would seriously weaken Houston

as a gatewav_and Continental as a conpetitor
in service to Latin Anerica.

In several recent proceedings the Departnent has nade clear
that it recognizes the need for additional conpetition in U S
airline service to Latin Anerica and that it sees the
strengt hening of Continental's Houston gateway as an inportant

nmeans to that end. For exanple, in U S -Colonbia Conbination

Service Case, Order 93-9-12, where Continental's Houston gateway
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proposal was chosen over a proposal by United for additional

service to Colonbia from Mam , the Departnent declared:

By serving a new gateway, Continental's
proposal offers travelers a significant
alternative to existing services in the U.s.-
Col onbi a nmarket and thus pronotes

i ntergateway conpetition. In addition, the
sel ection of Continental would pronote the
devel opment of a third significant U S.-flag
conpetitor in South Anerica. (Order 93-9-12,
p- 7)

More recently, in the US. -Lima Conbination Service

Proceedi ng_ (1996), the Department again enphasized the inportance

of the Houston gateway by selecting Continental's Houston
proposal over Anerican's Dallas/Ft. Wirth gateway proposal. The
Departnent found (Order 96-4-48 at p. 8):

Qur tentative selection of Continental over
American woul d nost enhance intergateway as
well as intercarrier conpetition in the U.S.-
Li ma mar ket . Qur own review of Anmerican's
proposal agrees with Continental that nearly
60 percent of Anerican's proposed Dallas/Fort
Wrth traffic comes from cities that Anerican
already serves on its Mam-Peru nonstop
servi ce. American's proposal would thus
offer far less intergateway conpetition than
woul d Continental's proposal. Unli ke
Anerican, Continental has a strong incentive
to offer a conpetitive alternative to the

M am gateway from Houston through aggressive
pricing as well as inprovenents in service.
Wth both an eastern and a western gateway,
Continental will offer strong conpetition to
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the national coverage of both American and
United out of Miami.?

American's code share offensive throughout Latin Anerica is
an effort to obtain indirectly what the Departnent has rejected
directly: the dom nation of Texas gateway service to Latin
Anerica by the sanme airline that dom nates Florida gateway
service. Anerican already possesses, by virtue of a broad route
description, abundant nonstop authority between DFW and key
points in Latin Anerica. However, American's DFW service does
not have a large pool traffic to call upon w thout self diverting
traffic fromits Mam service. Nor is Anerican able to access
significantly nore behind gateway traffic of DFW than Continenta
at Houston.

Code sharing agreenents between Anerican and its foreign
flag conpetitors could change this by funnelling nore foreign
originating passengers, noving under a foreign flag code, to the
DFW gat eway. American's access to this traffic would in part be
at the expense of Houston gateway service, thus naking it

possible to sustain both DFW and Mam as Anerican Airlines'

2/ See also the recent decision in the U S -Peru Conbination
Service Proceeding, Order 95-10-24, where the Departnent
selecting Continental for additional frequencies, stated that the
"heavily concentrated nature of the U S.-flag service in the

mar ket has created a strong public need for new entry,
price/service options, and competition." p. 6.
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gat eways and weakening, in sone cases fatally, Continental's
nascent Houston gateway service.

Such an outconme is plainly Anerican's goal. It is, of
course, exactly the opposite of what the Departnent has been
trying to achieve in cases such as Colonbia and Linma. It would
suffocate the intergateway conpetition the Departnment foresaw in
Houston service and, by allowing Anerican to create DFW as the
dom nant Texas gateway to Latin America, would assure that no
Texas gateway serves as a conpetitive spur to Anerican's huge
operation at Mam.

Anerican's effort to checkmate conpetition from Houston to
Latin America is a perfectly rational strategy for it. The tinme
has come, however, for the Department to neasure that strategy
against the public interest and act to assure truly adequate
service and conpetition in underserved and overpriced U.S. -South
Anerica markets.

This is not, unfortunately, a nmatter the Departnent is free
to consider at leisure. Anerican's current high market shares,
conbined with its current code sharing offensive, have apparently
al ready convinced nany Latin Anerican airlines that their only
chance of survival against the "900 pound gorilla” from the north
is by leaping into its arns. In sone cases, Houston is advised,
Anerican's woul d-be partners are already funneling traffic to it
in anticipation of favorable DOl action
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C Concl usi on

Under all the circunstances, the Departnent should announce
pronptly that it will withhold its approval of the applications
in the captioned matters until it has before it American's entire
program for code sharing with foreign flag conpetitors in Latin
Anerica (including the Caribbean). The Departnment shoul d then
address itself to the conpetition issues raised by that program

inits entirety. In the nmeantine, it should caution Anerican and

its potential foreign flag partners against any de facto joint
action which would be injurious to conpetition by other US. flag

airlines.
Respectfully/?bmi ted
Frederick A. Doug%é/
Rebecca L. Taylor

Counsel for the Gty of Houston
and the Geater Houston Partnership
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Leave To File And Commrents of the Gty of Houston and the G eater
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